
 

 

HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B. Sarma 

    Civil Judge 

    Tezpur, Sonitpur 

16th February’ 2018 

 

TITLE APPEAL NO. 03/2017 

  (1)  Md. Mashta Ali 

                      (2) Md. Islamuddin 

  (3) Md. Nurul Amin 

  (4) Md. Amir Islam 

  (5) Md. Anuwar Hussain 

  (6) Md. Sabdan Hussain 

  All are sons of – 

Late Manur Ali,  

Village- Gorbhitor, P.O.: Panibharal,  

Mouza- Biswanath,  

District - Sonitpur, Assam  

--- Appellants/ Defendants  

-Vs- 

   (1)  Md. Ajibur Rahman 

   Son of Late Achumuddin Seikh,  

   Village- Gorbhitor, P.O.: Panibharal,  

   Mouza- Biswanath,  

   Sonitpur, Assam. 

       ---Respondent/Plaintiff 

    (1) Md. Chala Ahmed, 

    (2) Md. Ali Ahmed 
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   Both Are Sons Of Late Hasmot Ali,  

    (3)   Md. Abdul Hussain 

   Son Of Late Chaidur Rahman, 

    (4) Md. Nazibur 

   Son of Late Achumuddin, 

   Village-Gorbhitor, P.O.: Panibharal,  

Mouza- Biswanath,  

District : Sonitpur, Assam.  

            --- Proforma Respondents

   

This appeal u/O.XLI r/w s. 96 CPC is against impugned judgment and decree 

dated 23-12-2016 passed by the learned Munsiff, Biswanath Chariali in Title 

Suit No.12 of 2014, decreeing the suit of the Respondent/Plaintiff, came up 

for final hearing on 18-01-2018. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal has been preferred against the judgment and decree 

dated 23-12-2016 passed by the Court of Ld. Munsiff, Biswanath Chariali in 

TS No.12/14 in which the plaintiff/respondent’s suit for declaration of right, 

title and interest in the suit land and confirmation of possession and for 

permanent injunction was allowed.  

 

Case of the Plaintiff/Respondent in the Title Suit: 

2) The case of the plaintiff is that his father Achumuddin was the owner 

and possessor of 3 Bighas 1 Katha 5 Lessas of land under PP No.76, Dag 

No.725 at village Gorbhitor. After death of (L) Achumuddin, all the four sons 
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divided the landed property of their father equally and mutated their names 

in the revenue records. The plaintiff is the owner of schedule A land and the 

schedule B land is the disputed land where the defendant is forcefully 

entered thereupon. It was claimed by the plaintiff that on 28-06-2002 the 

defendant including their father forcefully and illegally entered into the 

plaintiff’s land and damaged turmeric and prepared to build a house. When 

the plaintiff protested the defendant beat the plaintiff causing grievous 

injuries and because of which a case was registered in Biswanath Chariali. 

Subsequently, elder son of plaintiff filed a case u/s 145 CrPC and the 

disputed land was attached by the Executive Magistrate, Biswanath Chariali. 

During pendency of this proceeding, the defendant violated the attachment 

order and entered into the schedule-B land and tried to construct a house 

but due to protest by the plaintiff, the defendants had to leave. The 

defendants again subsequently, tried forcefully to enter into the schedule B 

land and construct a house. Thus, under the given circumstances, the 

plaintiff was forced to file the suit praying for declaration of plaintiff’s right, 

title and interest in the schedule B land and confirmation of plaintiff’s 

possession thereof. Prayer was also made for permanent injunction and cost 

of suit and another relief, the Court may deem fit and proper.  

 

Case of the Defendants/Appellants in the Title Suit: 

3) The defendant claimed that and that there is no cause of action. It 

was also claimed that the suit is bad for non-joinder of necessary parties 

same being the surviving four daughters of (L) Mansur Ali as well as sons of 

the defendants. Furthermore, the daughters of (L) Achumuddin Seikh are 

necessary parties in the declaratory suit. The defendants claimed that their 
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father (L) Masud @ Mansur Ali was occupying 3 Kathas of land owned by 

plaintiff Ajibur Rahman. He was also occupying 4 Kathas of land under the 

same Dag and Patta No. owned by (L) Sultan Bepari. (L) Sultan Bepari 

executed a sale deed in 1999 and Ajibur Rahman executed an unregistered 

sale deed in favour of the father of the defendants. Plaintiff had agreed to 

execute the register sale deed. It was further claimed by the defendants 

that the defendants were occupying 3 Kathas of land for last 24 years in 

uninterruptedly and continuously and has acquired title by right of adverse 

possession. It was further claimed by the defendants that in 2000 the 

defendants who used to live separately from their father, forcibly entered 

into the 4 Kathas land including the suit land and since then the defendants 

have been living together in that said land openly and hostilely denying 

right, title and interest of the plaintiff and due to this uninterrupted and 

continuous possession since 2000, they have acquired title over those lands 

measuring 4 Kathas including the suit land. From 2013 the defendants have 

been depositing land revenue before the authorities concerned. Hence, it 

was prayed that the suit be dismissed.     

 

4) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1. Whether there is cause of action in the suit? 

2. Whether the suit is maintainable in its present form? 

3. Whether the suit is barred by law of limitation?  

4. Whether the suit is bad for non-joinder of necessary parties? 

5. Whether the defendants have illegally and forcefully entered in the   

disputed land in possession of the plaintiffs?  
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6. Whether the defendants have acquired right, title and interest over 

the suit land by right of adverse possession? 

7. Whether the plaintiff is entitled for decree as prayed for? 

8. To what other reliefs the party(s) are entitled to? 

 

5) After hearing both the sides and going through the materials 

available on the record, the ld. Munsiff decreed the suit of the respondent / 

plaintiff. Being aggrieved with the Judgment and decree passed by the trial 

court the appellant/ defendants preferred this appeal.  

 

Grounds For Appeal: 

6) It was prayed by the appellants that the ld. Munsiff wrongly decided 

issue No.3 on limitation in favour of the respondent. Furthermore, the suit is 

also bad for non-joinder of necessary party, yet the ld. Munsiff wrongly held 

issue No.5 and 6 in favour of the respondent. The respondent at no point of 

time ever was in possession of the suit-land and the appellants by cogent 

evidence were able to prove their adverse possession. Ld. Munsiff 

committed error in denying the opportunity of cross-examination of the 

plaintiff and its witnesses. As the impugned judgment and decree appealed 

against suffer from illegality, causing miscarriage of justice and against all 

canons of law, hence is liable to be set aside.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7) I have heard both sides minutely and have gone through the 

impugned judgment, the materials available on record and relevant 

provisions of law. Considering the fact that the appellant claimed that Ld. 
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Munsiff committed error in denying the opportunity of cross-examination of 

the plaintiff and its witnesses, I deemed it essential to go through the orders 

to ascertain as to why cross-examination of PW was denied to the 

defendants/appellants. It appears that the defendants/appellants failed to 

cross-examine PWs despite ample opportunities, and therefore, ld. Munsiff 

made the necessary order as per CPC closing prosecution evidence and by 

which the defendants/appellants lost the opportunity to cross-examine PWs. 

Perusal of the record also reveals that the defendants/appellants never 

made any further prayer before the ld. Munsiff or superior court for the said 

order be set-aside and afford them an opportunity to cross-examine the 

PWs. Thus, it is clear from record that ld. Munsiff had rightly denied the 

defendants/appellants the opportunity to cross PWs. 

 

8) Coming back to the appeal memo, perusal of the Memo of Appeal 

reveals that the defendants/appellants are specifically aggrieved by the 

decision of Ld. Trial Court in Issue Nos. 3,4,5 and 6. Hence, these issues are 

discussed herein below. 

 

ISSUE NO.3: Whether the suit is barred by law of limitation? 

9) The defendants had challenged in their WS that the suit is barred by 

limitation and therefore this issue was settled.  

 

Opinion of Ld. Trial Court: 

10) Ld. Trial Court observed that defendants has not advanced any 

argument nor adduce any evidence to support his stand. Furthermore, there 

is nothing stated in the pleading as to why the suit is barred by limitation. 
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After perusal of the record, Ld. Trial Court held that the suit is within the 

period of limitation and therefore, the issue was settled in the negative and 

in favour of the plaintiff/respondents.           

 

My Decision And Reasons Thereof:  

11) During appeal hearing, none of the parties forwarded any argument 

on this issue. I have gone through the pleadings and materials on record. As 

rightly observed by the Ld. Trial Court the WS is silent as to how the suit is 

barred by limitation. Perusal of the pleadings and the materials on record 

failed to show any reason as to how it is barred by law of limitation. Hence, 

the decision of the ld. Trial Court in Issue No.3 is not interfered 

with.    

              

ISSUE NO.4: Whether the suit is bad for non-joiner of 

necessary parties? 

12) The defendants has stated in their Ws that the suit is bad for non-

joinder of the surviving four daughters of (L) Mansur Ali as well as sons of 

the defendants. Furthermore, the daughters of (L) Achumuddin Seikh are 

necessary parties in the declaratory suit. 

 

Opinion of Ld. Trial Court: 

13) Ld. Trial Court observed that the suit has been filed claiming that the 

defendants had tried to dispossess the plaintiff from the suit land. It was 

also observed by Ld. Trial Court that the prayer portion of the plaint reveals 

that the plaintiff has not claimed any relief against any other person except 

the defendants on record. No relief is claimed against other legal heirs of (L) 

Mansur Ali and (L) Achumuddin. Hence, Ld. Munsiff was of the opinion that 
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other legal heirs of (L) Mansur Ali and (L) Achumuddin are not necessary 

parties. Hence, Issue No.4 was decided in the negative and in favour of the 

plaintiff. 

 

My Decision And Reasons Thereof:  

14) A party is a necessary party to a suit when a Court cannot give a 

effective decree in their absence. In the present case, it is seen that the land 

record pertaining to the suit land is mutated against the name of the plaintiff 

as one of the co-pattadars and the co-pattadars have been impleaded in the 

suit as proforma defendants. Record also reveals that proforma defendants 

received summons but did not appear before the Court and therefore the 

suit proceeded ex-parte against them. Though the defendant had claimed in 

their WS that the suit is bad for non-impleading the daughters of 

Achumuddin (father of the plaintiff). However, perusal of the record reveals 

that the defendants never cross-examined the PWs. There is nothing on 

record to show that the plaintiff in fact had sisters and that they were LHs of 

Achumuddin and therefore had share in the suit land. Thus, under the given 

circumstances, I am of the opinion that Ld. Trial Court had rightly settled the 

issue in the negative and in favour of the plaintiff. Hence, decision of the 

Ld. Trial Court in Issue No.4 is not interfered with.  

              

ISSUE NO.5: Whether the defendants have illegally and forcibly 

entered into the disputed land in possession of 

the plaintiff?  

ISSUE NO.6: Whether the defendants have acquired right, 

title and interest over the suit land by right of 

adverse   possession? 

15) Ld. Trial Court taken up the Issue No.5 and 6 together for sake of 

brevity.  
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Opinion of Ld. Trial Court: 

16) Ld. Trial Court observed that the plaintiff as PW-1 reiterated the 

plaint story and as he was not cross-examined by the defendants his 

evidence remained unchallenged. The evidence forwarded by PW-1 was 

supported by PW-2 Jakir Hussain and PW-3 Najibur Rahman. They were also 

not cross-examined by the defendants, therefore, their evidence remained 

unchallenged and unrebutted. The defendants’ side adduced evidence of 

three witnesses. The evidence of DW-1 Nurul Amin reveals that they were 

staying at Salmari which was destroyed due to erosion of river Brahmaputra. 

He stated that they were stating both at Salmari village and in the suit land 

and that Salmari village was destroyed by erosion in 1999. Thereafter, his 

brother Masta Ali and Islam Ali moved to Gorbhitor village and he stayed 

with them. He claimed that suit land was purchased by his father before his 

father died by oral agreement in the year 1975 and by an unregistered deed 

on 31-03-99. Except for Nazibur, all other witnesses who saw the execution 

of the deed has died. The unregistered sale deed is exhibited as Ext.A. He 

also stated that since 2002 there has been continuous dispute regarding the 

suit land.  DW-2 Nur Islam has stated that the plaintiff is his maternal uncle 

and Mansur Ali (father of the defendants) is his related maternal uncle. In 

2002, the disputed land was put under attachment by Executive Magistrate. 

According to him, the suit land was sold around 30-35 years back without 

registered deed. According to DW-2, father of the defendants had possessed 

the land since 1975.  DW-3 Akbar Ali stated the same thing as DW-2.  

 

17) Ld. Trial Court discussed the fate of an un-registered sale deed and 

observed that as per Transfer of Property Act and Registration Act, any 
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immovable property cannot be transferred without a registered deed. The 

Trial Court also observed that DW-2 in his evidence in affidavit stated that 

father of the plaintiff had sold the suit land to defendant 24 years prior to 

the dispute between the parties. Thus, the defendants have admitted the 

title of the plaintiff over the suit land. Ld. Munsiff considered these facts and 

inferred that Ext.A failed to confer any right, title and interest over the suit 

land in favour of the defendants. 

 

18) Coming to the question of adverse possession ld. Trial Court 

observed that a person claimed title by adverse possession has to prove that 

his possession is adequate in continuity and in publicity and a plea required 

at least to show when possession become adverse so that the starting point 

of litigation against the party effected can be found. Mere ignoring the title 

of the plaintiff by the defendants will not prove there adverse possession 

over the suit land. Ld. Trial Court further observed that the defendants 

claimed that the they are in possession of the suit land since 1975 based on 

a oral transfer of land and then an un-registered sale deed in 1999. 

However, the defendants failed to prove any overt act from their side or any 

particular date on the basis of which it can be proved that from the said 

date or by the said act of defendants the possession of the defendants 

became hostile and notorious. Ld. Trial Court further observed that the 

defendants had failed to adduce sufficient evidence to establish that there 

were in possession over the suit land before it was attach by an order of the 

Executive Magistrate. In view of all the above discussion, Ld. Munsiff 

decided both the issues accordingly.  
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My Decision And Reasons Thereof:  

19) There is not denial to the fact that an immovable property valued 

above Rs.100/- cannot be transferred without a registered deed. In the 

present case, the defendants themselves have claimed that their father 

purchased the suit land by an oral agreement in the year 1975 from the 

father of the plaintiff and then in the year 1999 the parties executed an un-

registered sale deed. Thus, it is amply clear that by the said oral agreement 

or the un-registered sale deed, the defendants or their predecessor-in-

interest cannot acquire any right over the suit land or any immovable 

property.  

 

20) Furthermore, law is clear that when plea of adverse possession is 

claimed it should not and cannot originate from the title claimed by the 

adverse possession. However, in the present case, as discussed in the prior 

para, the defendants had claimed their right over the suit land, firstly, based 

on the oral agreement and subsequently the un-registered sale deed. Hence, 

they are not legally allowed to claim right by adverse possession over the 

suit land. Furthermore, as correctly observed by Ld. Munsiff when a party 

claims adverse possession over a property, they have to specifically mention 

as to from when their possession on the property has become adverse and 

hostile, which the defendants –appellants have failed to do.   

 

21) Therefore, in view of the above discussion, it is held that the Ld. 

Trial Court has rightly settled the Issue Nos. 5 and 6 and therefore 

it is not interfered with.   
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22) In view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned judgment and Decree, dated 23-12-

2016, passed by the learned Munsiff, No.1, Biswanath Chariali, in Title Suit 

No. 12 of 2014. Hence, the appeal is dismissed and the Judgment and 

Decree dated 23-12-2016, is upheld. However, the parties will bear their 

own costs. Prepare a decree accordingly. 

 

The appeal is disposed of on contest. 

  

Send down the Case Record, alongwith a copy of this judgment to 

the ld. Court. 

 

Given under my hand & seal of the Court on the 16th February’ 2018. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 


